DE 99-099

PuBLI C SERVI CE COWPANY OF NEW HAMPSHI RE
Proposed Restructuring Settl enment
Order Addressing Motion for Clarification

ORDER NO 23,617

January 10, 2001

APPEARANCES: Robert A. Bersak, Esq., Gerald M
Eaton, Esg. and Sulloway & Hollis by Martin L. G oss, Esq. for
Public Service Co. of New Hanpshire; Foley, Hoag & Eliot,
L.L.P. by Janes K. Brown, Esq., Stephen J. Judge, Esqg. and
wnn E. Arnold, Esqg. of the New Hanpshire Attorney Ceneral’s
O fice for the Governor of New Hanpshire, the Governor’s
O fice of Energy and Conmunity Services and the New Hanpshire
Attorney General; Mark W Dean, Esqg. of Dean, Rice & Kane, for
New Hanpshire Electric Cooperative; Seth Shortlidge, Esq. and
Lisa Shapiro of Gallagher, Callahan & Gartrell, for Wausau
Papers; Rep. Jeb Bradley, nmenber of the Legislature, pro se;
Rep. Gary Gl nore, nenber of the Legislature, pro se; Connie
Rakowsky, Esq. of Or & Reno P.A. for the Granite State Hydro
Associ ation and i ndividual hydro-electric facilities; David W
Marshal |, Esq. for the Conservation Law Foundati on; John Ryan,
Esq. for the Community Action Program Alan Linder, Esqg. of
New Hanpshire Legal Assistance, for the Save Qur Hones
Organi zation; James Rubens for THINK - New Hanpshire; Pentti
Aalto for PJA Energy Systens Designs; Peter H Gills, Esg.
and Elizabeth |I. Goodpaster, Esq. of ONeill, Gills &
O Neill, for the City of Manchester; Susan Chanberlin, Esq. of
Donahue, Tucker & Ciandella, for the City of Concord; Carlos
A. Gavilondo, Esq. for Granite State El ectric/ New Engl and
Power Conpany; Robert A. O son, Esq. of Brown, O son, and
W | son representing six wood-fired power plants; Steven V.
Canerino, Esq. of MLane, Graf, Raulerson & M ddleton, for
Great Bay Power Corp. and the City of Clarenont; Tinothy W
Fortier for the Business & Industry Association of N H; Janes
A. Monahan and Andrew Wei ssman, Esq. of Morrison & Foerster
L.L.P. for Cabletron Systens, Inc.; Joshua L. Gordon, Esq. and
Robert A. Backus, Esqg. For the Canpaign for Ratepayers'
Ri ghts; Robert Upton |1, Esq. of Upton, Sanders & Smth for
t he Towns of Bow, New Hanpton, Gorham Hillsboro and Franklin;
Robert P. Cheney, Jr., Esg. of Sheehan Phinney Bass & Green
P.A., representing JacPac Foods, Ltd.; Mary Metcalf for
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Seacoast Anti-Pollution League; James T. Rodier, Esq. for
Consunmers Utility Service Cooperative and Freedom Partners,
LLC, M chael W Hol nmes, Esq. and Kenneth Traum of the Office
of Consuner Advocate representing Residential Ratepayers; John
E. McCaffrey, Esq. of Morrison & Hecker, LLP for PUC Staff
Advocates; Lynmarie Cusack, Esq. of the NH Public Utilities
Comm ssion for PUC Settlenent Staff, and Larry Eckhaus, Esg.
for the Staff of the New Hanpshire Public Uilities
Comm ssi on.
| . BACKGROUND

On Septenber 25, 2000, Freedom Partners, L.L.C.
("Freedom') filed a Motion for Clarification of Order No.
23,550, requesting that the New Hanpshire Public Utilities
Comm ssion ("Comm ssion”) clarify its condition, pursuant to
RSA 369-B:3, |1V regarding financing approval of rate reduction
bonds, that PSNH tenporarily reduce its current effective
total rates (base rates plus FPPAC rates) by 5 percent across
the board until the earlier of Conpetition Day or April 1,
2001. See Order No. 23,550 at 73. Freedom notes that PSNH
has advi sed certain custoners taking service under rates ED,
BR and LR that the rate decrease would not be applied to those
rates. Freedomreferences N.H Code of Admi n. Pro. Puc
1601. 03 which provides that the term"rate" or "rates" neans:

any charge or price, and all related

service provisions for services regul ated

and tariffed by the comm ssion, including,

but not limted to, availability, terns of
payment, and m ni num servi ce peri od.
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Freedom requests that the Conm ssion clarify
"whet her or not" the 5 percent rate reduction is applicable to
rates ED, BR and LR

On Septenber 27, 2000, Public Service Conpany of New
Hanpshire ("PSNH') filed its Response to Mtion for
Clarification of Freedom Partners, L.L.C., urging the
Comm ssion to reject Freedom s Mtion, and explains the
met hodol ogy it used for application of the 5 percent rate
reductions to the ED, BR and LR rates. First, PSNH notes that
the Confornmed Settl enent Agreenent approved by Comm ssion
Order No. 23,549 states:

| f Conpetition Day has not occurred by

Oct ober 1, 2000, then effective October 1,

2000 PSNH shall tenporarily reduce its

current effective total rates (base rates

pl us FPPAC rates) by 5 percent across the

board in the same manner as was used to

i npl enent the tenporary rate reduction

ordered in Docket No. 97-059 until either

Conpetition Day or April 1, 2001, whichever

occurs earlier. See Agreenment to Settle

PSNH Restructuring, August 2, 1999, Revised

and Confornmed in conpliance with Order No.

23,549, page 3, lines 66-70.

On Septenber 21, 2000, PSNH made a tariff filing
i npl ementing this provision of the Confornmed Settl enent
Agreenment and clains it did so in the sanme manner as was used

to inplenment the tenporary rate reduction ordered in Docket

No. DR 97-059, and it is therefore in conpliance with the
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Comm ssion's Order. See Tariff No. 39, filed in Docket No. DE

00- 202.

PSNH al so clainms that since Freedomis not a retail
custonmer of PSNH, will not be using rates ED, BR or LR and
w Il not suffer any direct or indirect injury, nor be directly

affected as a result of the methodol ogy for inplenmenting the 5

percent decrease, it lacks standing to raise the issue cited

inits notion. See, Appeal of Richards, 134 N H 148 (1991).
PSNH provided a summary of the nmethodol ogy it

enpl oyed in applying the 5 percent rate reduction: The

reduction was applied to the custonmer demand and energy

charges in Residential Rate D, General Service Rate G Prinmary

CGeneral Service Rate GV, Large General Service Rate LG

Qut door Lighting Service Rate M. and Qutdoor Lighting Energy

and Mai ntenance Service Rate M.-EM  PSNH cl ai n8 t he sane

nmet hodol ogy was used in Docket No. DR 97-059, and that

the reduction was not applied to apparatus rental, line

ext ensi ons, bad check charges, service fees, or to rates paid

to Qualifying Facilities - all of which it clains would fall

within the definition of "rates" under N.H Rules of Adm n.

Proc. Puc 1601.03. The reduction was al so not applied to

special contract rates. The reduction was not applied to

Sawmi || Generation Deferral Rate SGD as that rate is a
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di scount off of the demand charge in the regular tariff, and
to the extent that the otherw se applicable demand charge is
reduced, the SGD custonmer will benefit fromthe rate
reduction. The SGD custoner also pays the otherw se
applicabl e custonmer and energy charges, to which the 5 percent
reducti on applies.

PSNH subm ts that, as in Docket No. 97-059, rates

ED, BR and LR were not reduced as they were required to be
fixed rates in |ieu of percentage discounts from standard
tariff rates. See 1996 N.H Laws 186:1, IV and Order No.
22,405 in Docket No. 96-216, issued Novenber 6, 1996, 81 NHPUC
867. PSNH submts that the energy charges for rate ED were
only to be adjusted for changes to the FPPAC rate and nucl ear
decomm ssioni ng charge. According to PSNH, rates BR and LR
provi de only reduced denmand charges; the otherw se applicable
energy and custonmer charges continue to apply to those rates.
Thus, custoners taking service under those rates will receive
the 5 percent discount to their energy and custonmer charges.
PSNH goes on to point out that all custoners taking service
under rate LR and nost under rate BR pay no demand charge, so
that, effectively, they will receive the full benefit of the 5
percent reduction. Finally, PSNH states that custoners taking

service under rates ED and BR are protected by a "Maxi num
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Mont hly Charge"” under which they are never to pay nore than
the otherw se applicable tariff rates. Tariff No. 38,
Original Pages 79 and 85. PSNH argues that this provision
woul d be neaningless if these rates were subject to change in
the same manner as standard tariff rates.

On Septenber 29, 2000 Freedomfiled its Reply to

PSNH s Response to Freedom s Motion for Clarification.
Freedom argues that the Finance Order (Order No. 23,550) in
preci se conpliance with RSA 369-B:3, 1V(b)(3)(G conditioned
its approval of PSNH s rate reduction bond financing upon a
tenmporary 5 percent across the board rate reduction. Freedom
again cites to the definition of "rate" or "rates" contained
in NH Admn. Pro. Rule Puc 1601.03, and apparently argues
that this definition is inpliedly incorporated into RSA 369-
B:3, IV(b)(3)(G and should have been incorporated into the
Commi ssion's Order No. 23,550, and therefore the rate
reducti on should be applied in a manner that would include its
application to rates ED, BR and LR. In support of this
interpretation, Freedom notes that RSA 369-B: 3, |1V(b)(10)
provi des an explicit exenption for special contracts,
mandati ng that the Comm ssion not order changes in the total
rates of custonmers taking service under those contracts for

their duration, and there are no sim/lar exceptions for rates
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ED, BR and LR. Thus, Freedom concludes that the statutory
| anguage requires an across the board reduction except for
such custoners, such as those with special contracts, who are
specifically exenpted.

Freedom al so argues that PSNH s contention that
Freedom | acks standing with respect to this issue is a result
of a m sreading of Appeal of Richards. Freedom asserts that
as a full party intervenor, it has the right to address any
and all issues in this proceeding.

1. DI SCUSSI ON

A Standi ng: Wiile PSNH s argunments regarding
Freedom s | ack of standing nay have nerit, and we note that
Freedom has not denonstrated how its interests may be affected
by the nethodol ogy proposed, we will nonethel ess address the
concerns raised as we find it in the public interest to
clarify this matter. W take this opportunity, however, to
put parties on notice that status as a full party intervenor
does not automatically confer a "right" to address "any and
all issues” in a proceeding before the Conm ssion, and that it
is well within the authority of the Commi ssion and
comensurate with the efficient and reasonabl e managenent of
our pendi ng dockets for the Comm ssion to limt a party's

participation to those issues which have been denonstrated to
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directly affect its rights and interests.

B. Application of the 5 Percent Decrease:

RSA 369-B:3, |1V(b) provides, in part, that in any
finance order regarding rate reduction bonds issued by the
Conmmi ssi on pursuant to this subparagraph, the Comm ssion nust
find that the finance order is consistent with a nunber of
conditions, including the attainment of customer savi ngs of
not | ess than $450, 000, 000. The cal cul ati on of the
$450, 000, 000 savings is to exclude any savings realized from
the rate reduction financing and nmerger savings, and include
t he $367, 000,000 wite-off proposed in the original Settlenent
Agreenent and $6, 200, 000 resulting fromthe settlenment with
t he New Hanpshire Electric Cooperative. This overall savings
amount shall be deemed satisfied if, in turn, a nunber of
conditions are net, including an agreenent by PSNH t hat:

if conmpetition day has not occurred by

Oct ober 1, 2000, then effective COctober 1,

2000 PSNH shall tenporarily reduce its

current effective total rates (base rates

pl us FPPAC rates) by 5 percent across the

board until either conpetition day or Apri

1, 2001, whichever occurs earlier.

The | anguage of this statutory condition is
consistent with | anguage regarding the tenporary rate

reduction contained in the Settlenment Agreenment, with the

exception that the Settlenent Agreenent provides a nore
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preci se description of how the reduction is to be inplenented:
| f conpetition day has not occurred by

Oct ober 1, 2000, then effective October 1,

2000 PSNH shall tenporarily reduce its

current effective total rates (base rates

pl us FPPAC rates) by 5 percent across the

board in the same manner as was used to

i npl enent the tenporary rate reduction

ordered in Docket No. DR 97-059 until

ei ther conpetition day or April 1, 2001,

whi chever occurs earlier. Agreenent to

Settle PSNH Restructuring, August 2, 1999,

Revi sed and Conformed in conpliance with

Order No. 23,549, page 3, lines 66-70.

(Enphasi s supplied.)

The Commission's April 19 Order (Order No. 23, 443)
whi ch approved the Settlenment Agreement subject to severa
condi tions, and which was issued prior to 2000 N.H Laws 249
concerning rate reduction financing, did not require any
nodi fication of the Settl ement Agreenment | anguage on this
i ssue. The question raised by Freedom s notion is whether the
om ssion from RSA 369-B:3, 1V(b)(3)(G of the Settl enment
Agreenent's description of how the reduction is to be
i npl emented was i ntended by the Legislature to nodify the
Settl enent Agreenment and the April 19 Order, and thereby
provide direction to the Conmm ssion to add a condition to the
approval of any PSNH financing request that the 5 percent rate
reduction is to be applied in a manner different fromthat

used to inplenment the rate reduction in DR 97-059: it is to be

applied to "all rates,” even those to which the tenporary rate
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reduction in DR 97-059 was not applied.

Freedom argues that the Conm ssion's rules contain a
precise definition of "rate" and that this definition was, at
| east inplicitly, incorporated into RSA 369-B:3, 1V(b)(3)(Q
and therefore should have been incorporated into the
Conmmi ssion's Order No. 23,550, with the result that the rate
reducti on should have been applied in a manner that would
include its application to rates ED, BR and LR I n
circunstances where the requirenments of a particular statute
are in question and nmust be interpreted, we believe it is
i nappropriate to attenpt to read into the statute an intent
that was not clearly expressed, such as the incorporation of a
particul ar definition or term and the Conm ssion will not do
so here.

It is appropriate, however, for the Conm ssion to
"exam ne the plain | anguage of the statute to detern ne
legislative intent." Petition of Walker, 138 N.H 471, 474,
641 A. 2d 1021, 1024 (1994). 1In this instance it is not
sufficient to consider only the | anguage of RSA 369-B: 3,
IV(b)(3)(G. As PSNH points out, the requirenments of 1996
N. H Laws 186 regardi ng econonm c devel opnment and | oad
retention rates are also inplicated. “"When interpreting two

statutes which deal with a siml|ar subject matter, we wll
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construe themso that they do not contradict each other, and
so that they will lead to reasonable results and effectuate
the legislative purpose of the statute." State v. Farrow, 140
N.H 473, 475, 667 A.2d 1029, 1031 (1995).

The plain meaning of the term"total rates” in RSA
369-B: 3, IV(b)(3)(G would appear to indicate that all rates,
i ncluding ED, BR and LR, should be reduced by 5 percent.
However, the specific requirenment in 1996 N.H Laws 186:1, IV
t hat econom c devel opnment rates and retention rates "should be
specific rates, not percentage discounts from future
variations in tariffed rates" directs that the ED, BR and LR
rates were to be a fixed schedule of rates for their full term
that future discounts were not to apply to. Reading these two
| aws together, we conclude that the Legislature did not intend
to require that the 5 percent discount apply to rates ED, BR
and LR, and that PSNH has applied the discount in the
appropriate manner in this instance. The Comm ssion al so
notes that the practical effect of PSNH s met hodol ogy does
provi de the vast mpjority of custoners taking service under
rates BR and LR the full benefit of the decrease, as expl ai ned
above, and that custoners taking service under rates ED and BR

will never pay nore than the otherwi se applicable rates.
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Based upon the foregoing, it is hereby

ORDERED, that Freedom's Modtion for Clarification is
deni ed.

By order of the Public Utilities Comm ssion of New

Hampshire this tenth day of January, 2001.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Claire D. DiCicco
Assi stant Secretary



